Editors

John W.H. Denton AO
Francois Brunet
Sarina Williams
Caroline Inthavisay

Compendium of
Antitrust Damages
Actions

Antitrust Publications & Events

International Chamber of Commerce (ICC)

2" EDITION

José Gabriel Assis de Almeida, Rais Amils, Gongalo Anastacio,
Irene de Angelis, Sahin Ardiyok, Andrew Bartlett, Guenter Bauer,
Frangois Brunet, Elzbieta Buczkowska, Eduardo Maia Cadete,
Guido Carducci, Pierre Chellet, Andrea von Chrismar, Cecil
Saehoon Chung, Penny Coombs, Juan Pablo Correa Delcasso,
Nuno Cruz, Martin Eckel, Bernt Elsner, Sofia Falkner,

Markus P Fellner, Laura Garcia-Valdecasas,

Fernando Giménez-Alvear, Miguel Gorjao-Henriques,
Benjamin Grebe, Christoph Haid, Lothar Hofmann,

Benjamin Holt, Joyce Honda, Belén Irissarry, Tae Yong Kim,
David Konrath, Claes Langenius, Woo Yul Lee, Niels van Loon,
Marie Louvet, Olexander Martinenko, Carolin Marx,

Thales de Melo e Lemos, Pietro Merlino, Miguel Miranda,
Jacques Moscianese, Vincent Mussche, Florian Neumayr,
Gerrit Oosterhuis, Angela Ortega Gonzélez, Ana Parés,

Miguel Pena Machete, Laura Pérez, Veronica Pinotti, Leyre Prieto,
Christian Ritz, Fernando Ruiz Alva, Sergio Sorinas,

Stefanie Stegbauer, Philipp Strasser, Ivan Szymanski Curiel,
Andreas Traugott, Marcin Trepka, Daryna Ushchapivska,
Mickael Viglino, Robert Wagner, Gerjanne te Winkel

Concurrences |GG |((




TABLE OF CONTENTS

BIoGraphies............c.oooiiiiiiiiieec e
FOreword ..ot
ACKNOWIEAZEIMENLS ...........oouiiiiiiiiieietcceee ettt
INErodUCHON. ..ot
Publisher’s NOTe...........coooviiiiriniiieece ettt

GLOSSATY ..ottt ettt ettt ettt

EUROPEAN UNION
Francois Brunet and Pierre Chellet
1o JUESAICHON ..o
1.1 Jurisdiction of the Member State where the defendant
1S dOMICIIEd ...
1.2 Alternative juriSdiCtion..........c.eeeveeeerieneeienienieeieie e
2. Relevant legislation and legal grounds .................ccocoeviiinnnnnnnnn.
3. What types of anti-competitive conduct are damages actions
available for?...........c..cooiiii
4. What forms of relief may a private claimant seek? .....................
5. Passing-on defence................ccoovoviiieiiiniiiieeecee e
5.1 Passing-on defense .........cccoevvereriiieneniieec e
5.2 Claims from indirect CUStOMETS......cc.evverueerienieriieienieseeieeenes
6. Pre-trial discovery and disclosure, treatment of confidential
INFOrmation..............cccoiiiiiiiiiii
6.1 Main principles that apply to disclosure of evidence.............
6.2 Specific rules to disclose evidence included in the file
of a competition authOrity ......c..coceevvevinieierininiccneeccee
7. Limitation Periods .............cccoviriiiieiiiniieieieeeceee e
8u APPEAL ... e

p GOTO TABLE OF CONTENTS

Compendium of Antitrust Damages Actions — ICC and Concurrences

VII
XI
XIII
XV

&~ W

~N 3NN N

oo

10
11
11
11
11
12
13
14
14

XLVII



Table of contents

AUSTRIA
Andreas Traugott, Bernt Elsner, Lothar Hofmann, Florian Neumayr,
Markus P. Fellner, Christoph Haid, Stefanie Stegbauer, Martin Eckel,
David Konrath, Philipp Strasser, Guenter Bauer and Robert Wagner

1. JUEISAICHION ...t

2. Relevant legislation and legal grounds
3. What types of anti-competitive conduct are damages actions

available for?..............ocooiiii e
. What forms of relief may a private claimant seek? .......................
. Passing-on defence.................ccocooiiieiiiiiii e
. Pre-trial discovery and disclosure, treatment of confidential information...

4
5
6
7. Limitation Periods .............ccoccoiiiiiiiiiiniiieeeceee e
8
9.
10.

BELGIUM
Gerrit Oosterhuis, Angela Ortega Gonzdlez and Vincent Mussche

1. JUEISAICHION .....oovviiiiiiiciicce e e e

2. Relevant legislation and legal grounds
3. What types of anti-competitive conduct are damages actions

available for? ...
4. What forms of relief may a private claimant seek? .....................

wn

6. Pre-trial discovery and disclosure, treatment of confidential

. Passing-on defence.................c..cooooeriiiiiiiiin e

INFOrMAtION ........ceoiiiiiiiiic e

7. Limitation Periods...
8. Appeal ...
9. Class actions and collective representation

BRAZIL
Joyce Honda, Thales de Melo e Lemos, José Gabriel Assis de Almeida
and Mickael Viglino

1. JUEISAICHION .....oovviiiiiiiiccce e s

2. Relevant legislation and legal grounds
3. What types of anti-competitive conduct are damages actions

available fOr? ...........ooooiiiii s

[ N

. Pre-trial discovery and disclosure, treatment of confidential

. What forms of relief may a private claimant seek? ......................
. Passing-on defence....................coooiiiiiiiiii e

INFOrMAation.............coooviiiiii s

. Limitation periods ...

»-uogo\l
>
=
=
[
&
=R

P GO TO TABLE OF CONTENTS

XLVII  ICC and Concurrences — Compendium of Antitrust Damages Actions



Table of contents

CHILE
Benjamin Grebe and Andrea Von Chrismar
1o JUrSAICHON ...
2. Relevant legislation and legal grounds...............cccccoooeeiiiininienenenn.
3. What types of anti-competitive conduct are damages actions
available for?...........c..coooiiiii e
. What forms of relief may a private claimant seek? ......................
. Standard of Proof ...............ccoooiiiiiiiii e
. Confidentiality, discovery, exhibition, leniency....................cccce......
. Limitation periods ..............ccocoviniiiininiiiiie e
e APPEAL ... et
. Class actions and collective representation.................c.ccccooceerenrnnen.

oAU A

FRANCE
Sergio Sorinas and Marie Louvet
1o JuriSAiCtion ........c..ccooiiiiiiiiiiiicccc e
2. Relevant legislation and legal grounds .............c..ccccocevvininininnenenn.
3. Passing-on defence................ccoooviiieiiiniiieiiieee e
4. Pre-trial discovery and disclosure, treatment of confidential
INFOrmMation...........c..ooooiiiiiiiiii e

wn
=
5
2
-]
=
=]
=
=
(e}
=.
=
(=9
wn

6. APPEAL ...
7o K@Y ISSUES ..ottt

GERMANY
Christian Ritz and Carolin Marx

1o JUrSAICHON ...
2. Relevant Legislation and Legal Grounds

3. What types of anti-competitive conduct are damages actions
available for? ...
4. What forms of relief may a private claimant seek? ......................
. Passing-on defence...............cc.coooviiiiiiniiiii e

6. Pre-trial discovery and disclosure, treatment of confidential
INfOrmation..............cccooiiiiiiiii e
7. Limitation Periods ............cccccoviriiiiiininiieiseece e
Bu APPEAL ... e
9. Class actions and collective representation...............c.cccoocevveviienennne

wn

ITALY

Guido Carducci, Irene de Angelis, Jacques Moscianese, Pietro Merlino

and Veronica Pinotti
1. JUriSAICtION ..o e
2. Relevant legislation and legal grounds................ccccoooeeiiiininnnnenenn.
3. What types of anti-competitive conduct are damages actions

available for?...........c..cooiiiiii e
4. What form of relief may claimant seek.....................c.cooooeviirrennnnnn.
5. Passing-on defence..................ccoooiiiiiiiiiiiiii e
p GOTO TABLE OF CONTENTS

Compendium of Antitrust Damages Actions — ICC and Concurrences

55
56

71
78

89
89

XLIX



Table of contents

6. Pre-trial evidence and disclosure, treatment of confidential
information

7. Limitation period

8. Appeal ...

9. Class actlons and collective representation

KOREA
Cecil Saehoon Chung, Woo Yul Lee and Tae Yong Kim

1o JUESAICHON ..o
2. Relevant legislation and legal grounds
3. What types of anti-competitive conduct are damages actions
available for? ...
4. What forms of reliev may a private claimant seek ? .....................
. Burden of proof ..o

6. Pre-trial discovery and disclosure, treatment of confidential
INFOrmMAation..............ooooiiiiiiiii e
7. Limitation Periods .............cccccoiiriiiiiiiiieieieeeeeee e
8u APPEAL ... e
9. Class Actions and Collective Representation...................c.ccecerenn.

wn

MEXICO
Ivan Szymanski Curiel and Fernando Ruiz Alva

1. JUESAICHION ... e
2. Relevant legislation and legal grounds
3. What types of anti-competitive conduct are damages
available for?..............cocooiiiiii
4. What forms of relief may a private claimant seek? ......................
. Passing-on defence...............c.ccocooiiiininiiii

6. Pre-trial discovery and disclosure, treatment of confidential
INFOrmation..............cccooiiiiiiiiii e

wn

oo
>
=
=1
&
&
2

NETHERLANDS
Gerjanne te Winkel and Niels van Loon

1. JurisdiCtion ........c..ccooioiiiiiiiniiic e

2. Relevant legislation and legal grounds .............c..ccccooeeiiiiiniinnincnen.

3. What types of anti-competitive conducts are damages actions
available for?............coooiii e

4. What forms of relief may a private party seek?.................c.ccoco.e..

5. Passing-on defence................ccoouoviiiiiiiiiiieeeeee e

P GO TO TABLE OF CONTENTS

ICC and Concurrences — Compendium of Antitrust Damages Actions

98
99

99
100
100

101
102
102
102
103

113
113
114



Table of contents

6. Pre-trial discovery and disclosure, treatment of confidential
INFOrMAtiON........c..oouiiiiiiiiii e

oo
>
=
=
®
&
2

POLAND
Marcin Trepka and Elzbieta Buczkowska

1. Jurisdiction ..... ..ot
2. Relevant legislation and legal grounds .............c..ccccooeniiiininnincnenn.

3. What types of anti-competitive conduct are damages actions
available for?............coooiii s
4. What forms of relief may a private claimant seek? .....................
. Passing-on defence.................ccooooiiiiiniiie e

6. Pre-trial discovery and disclosure, treatment of confidential
INFOrmation..............coooiiiiiiiiiii e
7. Limitation Periods .............ccccoririiieiiiniieieee e
8e APPEAL ... et
9. Class actlons and collective representation................ccccocevevirenennne

[

PORTUGAL
Eduardo Maia Cadete, Miguel Miranda, Miguel Gorjdo-Henriques,
Gongalo Anastdcio, Leyre Prieto, Nuno Cruz and Miguel Pena Machete
1. JUriSAICtion........cccooiiiiiiiii s
2. Relevant legislation and legal grounds..................ccccooeviiniiniennnnnn.
3. What types of anti-competitive conduct are damages actions
available for? ...
4. What forms of relief may a private claimant seek? ......................
. Passing-on defence...............c.cccoooiniiiiiniiiiiie e
6. Pre-trial discovery and disclosure, treatment of confidential
INfOrmation...........c..cocoiiinininiii e
7. Limitation Periods .............cccoviiiiiiiiiniieieeeeeeee e
8. APPeAl ... e e
9. Class actlons and collective representation..................ccccoocvrevirennn.

wn

SPAIN
Juan Pablo Correa Delcasso, Laura Pérez, Rais Amils, Ana Parés,
Belén Irissarry, Fernando Giménez-Alvear and Laura Garcia-Valdecasas
1. JUriSAICtION ..o
2. Relevant legislation, legal grounds and burden of proof.................
3. What types of anti-competitive conduct are damages actions
available for?...........c.cooiiiiii

p GOTO TABLE OF CONTENTS

Compendium of Antitrust Damages Actions — ICC and Concurrences

124
124
125

133
133
134

142

LI



Table of contents

4. What forms of relief may a private claimant seek? ........................ 142
5. Passing-on defence 143
6. Pre-trial disclosure and treatment of confidential information....... 144
7. Limitation periods ..............coooooiiiiiiiiii e 145
8o APPEAL ... e 146
9. Class action and collective representation ................c...cccccceevveennnnee. 146
10, KEY ESSUES ..ottt 147
SWEDEN
Claes Langenius and Sofia Falkner
1. JUrISAICION ... e 158
2. Relevant legislation and legal grounds .............c..cccooeviiiiininnincnenn. 158
3. Rationae temporis application of the Competition Damages Act... 159
4. What types of anti-competitive conduct are damages actions
available for?...........c..coooiiiiii 160
5. What forms of relief may a private claimant seek? ...................... 160
6. Passing-on defence................ccooovieieiiiiiiieeeceee e 160
7. Pre-Trial discovery and Disclosure, treatment of confidential
INFOrMAtiON.........c.ooiiiiiiiie e 160
8. Limitation Periods ..............ccccoviriiiiiiiiniiiieesceeee e 161
9. APPEAL ... e 162
162
163
TURKEY
Sahin Ardryok
1. JUriSAICtION ..o s 166
2. Relevant legislation and legal grounds .................cccooceevininiinnienennnn. 167
3. What types of anti-competitive conduct are damages actions
available for?...........c..cooiiiii e 167
4. What forms of relief may a private claimant seek? ........................ 168
5. Passing-on defence...............cccooeviiiiiiininiiiie e 169
6. Pre-trial discovery and disclosure, treatment of confidential
INFOrmMAation...........c.cooiiiiiiiiiiii e 169
7. Statute of Limitation.............c.cccocoviniiiiiiiniicccceee 170
8u APPEAL ... e 170
9. Class actions and collective representation 171
10. Key iSSUeSs ........coovevviieiieiieiieieeciecee e 171
10.1The settlement mechanism.... 173
10.2The De Minimis principle 173
UKRAINE
Olexander Martinenko and Daryna Ushchapivska
1. JUESAICEION ... s 178
2. Relevant legislation and legal grounds .............c..coccoevirininennenenne 179

P GO TO TABLE OF CONTENTS

LII  ICC and Concurrences — Compendium of Antitrust Damages Actions



Table of contents

3. What types of anti-competitive conduct are damages actions
available for? ...
4. What forms of relief may a private claimant seek? ......................
5. Passing-on defence.............ocooueviiiiiiininiiii e
6. Pre-trial discovery and disclosure, treatment of confidential
INFOrMAtION........ccooiiiiiii e

®
>

=

=
[
=

UNITED KINGDOM
Andrew Bartlett and Penny Coombs
1. JUriSAICtion........ccooiiiiiiiiii s
2. Relevant legislation and legal grounds .............c..cccooeniiiiniinnincnenn.
3. What types of anti-competitive conduct are damages actions
available for?............cooo
. What forms of relief may a private claimant seek? .....................
. Passing-on defence..................cooooiiiiiiiiiii e
e DIESCIOSUL ..ottt

N-IE-CIES B AT RN

UNITED STATES OF AMERICA
Benjamin Holt

1. JUrASAICtION ..o
2. Relevant legislation and legal grounds..................cccccooevieviiniennnnnnn.

3. What types of anti-competitive conduct are damages actions
available for?...........c.cooiiiiii
4. What forms of relief may a private claimant seek? ........................
. Passing-on defence.................ccocooiiieiiiiiiee e

6. Pre-trial discovery and disclosure, treatment of confidential
INFOrMAtION ..ot
7. Limitation Periods .............ccoccoiiiiiiiiiiiiiiieieeeeee e
8u APPEAL ... e
9. Class actlons and collective representation.................ccccooevrevieennn.

W

p GOTO TABLE OF CONTENTS

Compendium of Antitrust Damages Actions — ICC and Concurrences

179
180
182

203
203
204

LIIT



FOREWORD

Antitrust laws and antitrust enforcement are essential to deter and prosecute abusive
pricing and other anti-competitive business conducts, which are detrimental to inter-
national trade and investment and can be harmful to innovation and consumer welfare.

Once limited to the United States for decades, the role of private competition law
enforcement in ensuring fair and undistorted market conditions has been pushed to
the fore after the full implementation of the European Union of Directive 2014/104.
The European Directive removes practical obstacles to compensation for all victims of
anti-competitive conduct and refines the interplay between private damages actions and
public enforcement of the EU competition rules within the region. As a result, other
countries beyond Europe have adjusted their private enforcement regimes either by
establishing new rules or reinforcing existing ones, making the global business regulatory
framework increasingly complex.

The consequences for businesses, regardless of their sizes and markets, are enormous.
Companies involved in anti-competitive behaviours can face heavy fines and sometimes
criminal sanctions from the public enforcement of competition law. But with the
importance that private enforcement has gained over the last few years, they may find
themselves at greater loss due to private legal actions filed against them by victims
seeking compensation for damages.

It is in this particular context that the first edition of the Compendium of Antitrust
Damages Actions (the “Compendium”) was published by the International Chamber of
Commerce (ICC) in 2021.

As the institutional private sector partner to businesses, governments, and international
organisations, our intent back then — as it is now — was, first and foremost, to help
business understand the heightened risks they face of being sued for damages while
raising awareness on the trends that will inevitably influence the international antitrust
regulatory environment for the long term.

Indeed, antitrust enforcement is not static. Enforcement agencies are rethinking the
way the laws are applied because our economies are undergoing profound changes.
And the interesting question remains: how will enforcers, practitioners, businesses, and
economic actors as a whole, respond to the new challenges of our time, be they digital,
environmental, or political in nature?

ICC is proud to partner with Concurrences to continue bringing clarity and guidance in
an area of law that is in constant evolution. The Second Edition of the Compendium
gathers the latest developments in antitrust litigation proceedings and new case law in
a number of key jurisdictions. These decisions are also available in the Concurrences
e-Competitions Bulletin.

The Compendium does not seek to provide a detailed analysis of private litigation
practices in different countries. Instead, it aims to profile the legal regime related to

) GO TO TABLE OF CONTENTS
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Foreword

antitrust damages actions in a variety of key jurisdictions by providing an overview of
the key legal principles that are illustrated by a selection of leading cases across various
economic sectors and industries.

With nearly 350 court cases, including salient facts and insights on important judgments,
the Compendium is a unique tool for all economic actors — antirust experts and non-
experts alike — and was designed to address the concerns of both multinational companies
and SMEs that may be exposed to, or already involved in, antitrust litigation. It provides
details on the method of calculating damages in numerous jurisdictions as well as the
amount of damages awarded, to increase companies’ understanding and awareness of
the issue.

We hope that the Compendium of Antitrust Damages Actions will continue to serve as
a key reference for antitrust practitioners and enforcers across the globe.

John W.H. Denton AO Francois Brunet Caroline Inthavisay

ICC Secretary General Chair, ICC Global ICC Global Policy
Competition Commission Lead — Competition
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INTRODUCTION

Over the last decade, there has been a significant evolution of the antitrust litigation
landscape. We have moved from a world where antitrust law was principally a matter of
public enforcement, essentially carried out by competition authorities (particularly outside
North America), to a world where private enforcement abounds and legislatures look to
implement regimes that facilitate mass claims. Not long ago, antitrust class actions were
an almost uniquely North American phenomenon. Not anymore. As new “opt-out” class
action regimes have evolved in the UK and Europe, we have seen a surge of third-party
litigation funding, making feasible mass claims that would not have been cost-effective
if brought on an individual basis.

While some claims continue to piggy-back on investigations by competition authorities,
others — emboldened by new regimes and backed by funders — look to bring “stand-alone”
cases (i.e. cases not reliant on an infringement decision) based on novel theories of
harm which push the boundaries of what might traditionally have been thought of as
competition law claims. Many of these claims seek eye-watering sums in damages, which
would in many cases dwarf fines by antitrust regulators. Claimants are also increasingly
emboldened to pursue class actions in multiple jurisdictions in parallel.

The significant increase in these types of claims has had a corresponding impact on leni-
ency regimes, with businesses needing to take difficult decisions around their risk profile,
usually across multiple jurisdictions (and therefore regimes). It has also had a significant
commercial impact, with any consumer-facing business needing to be conscious of the
possibility of antitrust damages claims at multiple levels of the supply chain.

Civil liability rules apply to private enforcement. Claimants have to provide evidence
of a competition law infringement, the harm suffered from such an infringement, the
amount of the damages and a causal link between the infringement and the damages.
We have seen development of the procedural and evidential rules in many jurisdictions
around the globe to facilitate access to justice, including in the European Union, the
United Kingdom, Brazil, Chile, Mexico, South Korea and China.

The difficulty is that not all jurisdictions have adopted the same rules, and antitrust
litigation has become extremely complex. Several issues provide a good illustration
of these differences: for example, punitive or treble damages are not available in all
jurisdictions; rules governing discovery vary from country to country; infringement
decisions by competition authorities may or may not have binding effect depending
on national law; and not all countries permit claims by indirect purchasers. The diver-
sity of national procedures means that legal practitioners need to have an in-depth
and “global” understanding of the different legal frameworks, before bringing or
defending a case.

In addition to these procedural and substantive discrepancies, lawyers and companies
may also need to take into account the diversity of jurisdictional rules from an inter-
national private law standpoint. Indeed, a single anti-competitive behaviour may involve

» GOTO TABLE OF CONTENTS
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Introduction

companies from various countries and affect businesses and consumers in different
places. As such, national rules on jurisdiction may limit or promote international claims
for damages.

With this Compendium, we intend to contribute to a greater awareness by decision-makers
of this new legal environment and the correlative higher risks. The Compendium reflects
contributions from leading antitrust law specialists from a number of key jurisdictions
around the world. It does not try to explore the complexity of each legal system but
strives to capture a comprehensive picture of the matter, organised around nine topics,
and completed in some jurisdictions by an additional section highlighting key issues.

In addition to the overview, the Compendium provides an unprecedented collection
of decisions issued in a wide range of jurisdictions, which are also available in the
Concurrences e-Competitions Bulletin. This database complements the overviews and will
allow a better understanding of how the rules presented in the Compendium have been
applied by the judiciary in each country. Each case summary provides users with a brief
description of the facts of the case and outlines key rulings from the courts in respect
of issues in the case. Rather than performing keyword searches through the common
online databases in each jurisdiction, antitrust practitioners and enforcers will have all
key decisions to hand. Courts will be able to see what courts in other jurisdictions have
decided on a given issue, which may contribute to a greater consistency and, within the
European Union, to enhance integration. This Compendium is also intended to support
competition authorities by giving them a general view on the consequences of their
decisions.

By providing decision-makers with a comparative overview of the issues most frequently
arising in private antitrust litigation in key jurisdictions, we hope to help them navigate
through a new, fast-changing legal environment.

Sarina Williams
Chair of the ICC Task Force on Antitrust Damages Actions
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